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INTROPUCT 1 ON

The Detroit Area Library Network (DALNET) is being formed fto enable libraries
to provide improved service fo their users through shared library automation.
In addition to improved service, shared automation is expected to provide a
cost effective option to automating individually.

Before Detroit Area Libraries can come together to share the costs and
benefits of an automated |ibrary system, it is necessary to define:

(1} how the project will be managed, and,
(2) how the costs will be divided among the participants.

In order to identify the best governance and cost allocation options, a
DALNET Task Force on Governance was established in June, 1984. This Task
Force began by gathering data on governance and cost sharing plans from the
literature, from other library networks, and from institutions' legal counsel.

The results of their investigation are summarized in this report, which is
intended for discussion with Library Directors/Administrators prior to
proceeding any further with planning.



GOVERNANCE OPTIONS

Governance must be defined to enable the parent body of each participating
DALNET library to contractually obligate its institution to the cooperative
automation effort. Concensus about decision making for the DALNET automation
project is needed soon.

While reviewing the governance options available to DALNET, the Task Force
discovered that the model other groups selected was directly related to the
method of funding for the central site and start-up activities.

The two most frequently encountered medels are:

Modell

Model

1:

2:

Service Bureau

When 2 single institution funds the central site start-up

costs for all participants, it becomes a service bureau. |t
owns the cenfral site hardware and |icensed software. The
other participants contract with it for services. The

institution contracts with vendors and other service bureaus,
as needed.

Funding by the single institution can be done by borrowing
money, receiving a grant, paying from its own funds, or a
combination.

Advisory bodies of the other participants are organized to
help manage the project.

Legal document . include contracts and bylaws.
ietwork/Cooperative/or Consortium

When funding for the central site start-up is shared among the
participanis they form a network, cooperative, or consortium,
The members of the network jointiy own the central =site
hardware and |icensed software. The members contract with fthe
network for services. The network can contract on behalf of
its members, e.g., with vendors or service bureaus.

Funding can be done by borrowing money jointly, receiving a
ioint grant, having each member contribute a proportionate
share, or a combination.

A governing board, responsible to the members, manages the
statf who operate the project on a day-to-day basis.

Legal documents depend on the l(egal strucfure selected --
either @a not-for-profit corporation or a joint venture
agreement. The documents include Artictes of Incorporation or
a8 Joint Venture Agreement, contracts, and bylaws.

Both of these options are presumably open to DALNET.



MODEL 1: Service Bureau

Wayne State University could fund the centra!l site for all parfticipants and
function as the service bureau. In this option, ownership and conirol of
central site hardware, licensed software, and the database would be clearly
Wayne State's. !t would be making the investment and taking the risk for alt.
The governance structure would include advisory groups to help manage the
project. To form a service bureau, contracts and bylaws could be developed
similar to those for Wright State University which is the service bureau for
the Cooperative Online Library System in Dayton {See Appendix Al.

Advantages to the Service Bureau Model inciude:

{1) Liabitity for the automated system could be reduced for
participants;

(21 Some participants may prefer to minimize their role in governance,
especially the smaller libraries with fewer [ibrarians;

{31 Reimbursement by participants to Wayne State for central site
start-up costs could be spread out over time, thus reducing iniftial
cepital investment required, while increasing annual operating
costs;

{41 Speciaiized coniracts with Wayne State could be designed to meet
the specific needs of each participant;

(3} A service bureau would require less paperwork to start up than a
network that is incorporated, and, therefore, would be faster and
simpler fto establish;

(6} Operational decision making may be facilitated by a service bureal
model .

Concerns about the Service Bureau Model include:

{1) Wayne State University would have to be willing and able to fund
the central site for all participants;

(2} There may be & negative impact on DALNET's ability to raise grant
funds in support of a service bureau, rather than a cooperative,
model ;

{5} Potfential participants, especially the larger libraries, may find
this model unattrative because their role in governance would be
only advisory and they would fear loss of control of their
investment;



{4)

(5)

(6)

(7}

Operating within a large organization can require adherence to its
institutional policies and procedures which may inhibit efficiency,
or which may refiect its needs as opposed to those of the group. Of
special concern are a service bureau's needs to earn standard
overhead for the host institution or to make a profit on services
rendered;

Participants would not own the data, the central site equipment,
and licensed soffware in which they have invested;

Some participants may prefer to raise initial capital funds to
reduce operating costs in subsequent years;

An adversarial relationship could develop between the Service
Bureau and the participants.



MODEL 2: Network

The Network Mode! is also an option for DALNET. The Network would become a
separate operating entity, either a corporation or a partnership. The type of
partnership used is a joint venture, in which the partfner relationship is
legally defined in a contract. In this model, initial funding for the central
site would be shared among the participants. The network would own the
central site hardware, |icensed software, and Joint database. The network
could contract, purchase equipment, and defend itself against claims on its
assets and resources. The network could operate the automated system itself
or via 2 host institution with which it contracts.

Advantages to the Network Model include:

(1) The entity established would be able to act on behalf of, and |imit
the liability of, its members;

(2] Raising grant funds to support a nefwork may have a better chance
for positive results;

t3) Potential perticipants, especially the larger libraries, may prefer
this model because it maximizes their role in governance;

L4l  MNembership opticons could be created to meet the needs of various
participants;

(5] A nefwork structure promotes an egalitarian approach to issues and
facilitates cooperation;

(6) A network would provide for independent management of the automated
system, separate from any one instituion, in the best interest of
the group as a whole;

{7) Participants would own the data, central site equipment, and
ticensed software in which they have invested.

Concerns about the Network Model include:

(1} Enough participants would have to be willing and able to share in
the funding to get it started and continue its support;

(2) Some participants, especially the smaller libraries, may find it
difficult to aliocate staff time to participate actively in network
governance;

{3) Operational decision making may be less efficient with a network
committee structure.



2.1 Corporation Option

To form a corporation, which is an independent entity created through the
statutes of the State of Michigan, DALNET wouid have to:

(1) File Articles of Incorporation lone time oniy};
{2) Write Bylaws (initial organization and revisions};
{3) Filte an annual report;

{4) Apply to the IRS for tax-exempt status, which takes three to six
months.

The governance structure for a corporation would include a governing board
that would truly manage the organization, much like the Michigan Library
Consortium model. Voting rights would have to be defined. (See Appendix B for
sample corporation documents.)

Concerns about the Corporation Opfion are:

(1) Incorporation is considered by some +to be cumbersome and
inconvenient, resulting in defays in establishing the network;

(2] Since a corporation is an independent entity, some member
institutions may fear loss of control of their investment.

=

2.2 Joint Venture Option

To form a joint wventure, DALNET would have to develop a joint venture
agreement and write bylaws. Joint Venture Agreement preparation guidelines
are remarkably similar to the requirements for corporate bylaws. A Joint
Venture is a contracfual, not & statutory, entity, and is therefore, free
from some state regulations,

DALNET would probably not have to apply for tax exempt status if all the
joint venture partners are tax exempt.

A joint venture allows the partners to decide how much authority to give to
individuals or groups in its governance structure. (See Appendix C for sample
Joint Venture documents.)

An advantage to the Joint Venture option over the Corporation Option is that
it provides flexibility ot its participanis in establishing a governance
structure.

Of concern is that a Joint Venture may restrict membership to tax exempt
institutions.



NETWORK GOVERNANCE OPTION

All governance options will require bylaws, which include very similar
provisions. Bylaws for a2 Service Bureau Model can be created by modifying
those for » Network Mode! to change the roles of the governing bodies from
participatory to advisory. Because the Network Mode! is the most inclusive
one, the Task Force concentrated on outlining the Network Mode! at this fime,

with the understanding that it could be modified as needed for the Service
Bureau Model.



Detroit Area Library Nefwork (DALNET)

Statement of Purpose

The Detroit Area Library Network (DALNET) exists for the purpose of enabling
all types of libraries to im improve service to their users through cooperative
programs using cost effective shared library automation.



Detroit Area Library Network {DALNET)

Goals Statement

In order fto fulfill its mission, DALNET's goals are fo:

1. Provide cooperative programs using state-of-the-art fechnology through
which all types of libraries in the Deftroit Metropoiitan Area can better
respond to the needs of their users;

2. Develop and maintain a nefwork serving all ftypes of libraries in the
Detroit Metropolitan Area.



Goal

Goal

1:

23

Detroit Area Library Nefwork {(DALNET)
Sample Objectives for 1984/85
Provide cooperative programs through which all types of libraries
in the Detroit Metropolitan Area can better respond to the needs of
their users.

Objectives:

A. Establish a cost effective shared automated system for
libraries by using state-of-the-art technology;

B. ldentify available information resources in all DALNET
iibraries;

C. Impreve access, both ©biblicgraphic and physical, ‘to the
resources of DALNET libraries;

D. Facititate cocrerative acquisition, collection development, and
preservation programs among DALNET |ibraries.

Develop and maintain a network serving all fypes of libraries in
the Detroit Metrop litan Area.

Objectives:

E. Assure a stable financial structure, including support for
DALNET programs from external funding agencies;

F. Provide educational and training support to libraries in the
use of DALNET programs;

G. Publicize the value and promote the use of DALNET programs;

H. Establish and enforce the standards necessary for cooperative
library programs;

I. Collect, report, and analyze statistical data and management
information on the use of DALNET programs;

J. Administser efficiently all DALNET activities.

10



Objective A:

Objective B:

Objective C:

Objective D:

Detroit Area Library Network (DALNET}

Sample Tasks for 1984/85

Establish a cost effective shared automated system for
libraries by using state-of-the-arf fechnology.

Tasks:

8. Issue a joint RFP in July 1984;

b. Evaluate vendor responses to the RFP during Fall 1984;

c. Develop a cost-benefit analysis for the top automated
systems;

d. Recommend the top automated systems for DALNET in December
1984;

€. Write an automated system plan to seek fina!l commitment
from member institutions;

f. Create a detailed implementation plan for the system
selected;

g. Develop a backup plan for the automated system.

Identify available information resources in all DALNET
libraries.
Tasks:

4]

Mainfain commitment of members to put holdings on OCLC;

b. Facilitate =sharing the ret ospective conversion of
bibliographic data;

c. Develop a plan for acquiring and preparing to 1oad

currently available machine readabie bibliographic records.

Increase access, both bibliographic and physical, to the
resource of DALNET libraries.

Tasks:

a. Load DALNET libraries machine readable bibliographic data
into a shared data base;

b. Plan for all types of access to that joint data base;

C. Review and document reciprocal, and other, borrowing
agreements among DALNET libraries;

d. Review and document delivery systems between and among
DALNET libraries.

Facilitate cooperative acquisition, coliection development,
and preservation programs among DALNET {ibraries.

Tasks:

a. Identify jointly held materials via the shared data base;
b. Consider a "Library of Record" for journals within DALNET.

11



Objective E:

Objective F:

Objective G:

Objective H:

Assure a2 stable financial structure, including support for
DALNET programs from external funding agencies.

Tasks:

a. Create a plan to distribute start-up costs among initial
participants in a shared automated system;

b. Create a plan to distribute on-going costs of a shared
automated system;

€. Develop at Ileast one proposal to seek the financial
support of an outside funding agency.

Provide education and training support to libraries in the use
of DALNET programs.

Tasks:

a. Develop a staff fraining program for initial DALNET
libraries;

b. Develop basic user aids for access to the Online Public
Catalog.

Publicize the value and promote the use of DALNET programs.

Tasks:

a. Issue appropriate press releases at milestone events;

b. Keep Detroit area Iibrary groups informed of the progress
of DALRET, including DALS ROC, SENLOL:

c. Create promotional literature to seek addiftional
participants in DALNET;

d. Create a logo or other identifier for DALNET;

e. Write one article for publication about DALNET.

Establish and enforce the standards necessary to cooperative
library prograns.,

Tasks:

a. Develop standards for records inciuded in the shared
bibliographic data base;

b. Develop standards for borrower identification cards used
within DALNET;

c¢. Develop standards for authority records included in the
automated system;

d. Develop standards for other records, including holdings
and borrowers, needed to automate;

€. Recommend a2 mechanism to enforce the accepted standards.

12



Objective 1;

Objective J:

Collect and report statistical data on the use of DALNET
programs.

Tasks:

2. Recommend needed reports for DALNET programs;
b. Establish a reporting schedule.

Administer efficiently all DALNET activities.
Tasks:
a. Develop and approve a governance plan for DALNET.

b. Create a detailed plan fo staff and operate the DALNET
programs.

13



Detroit Area Library Nefwork (DALNET)
STRUCTURE AND ORGANI|ZATION

OQutline

Governance of the network will be vested in a Board of Trustees. Each
full member will designate fwo Trustees. The Board will be responsibte
for fthe property, business, and affairs of +the organization. The
Trustees will establish broad policies, approve program plans, elect the
officers of the organization, approve new members, and elect
representatives tc fthe Executive Committee.

Each full member wiil have votes proportional fto the percentage of their
cost for the central site. Each ful! member will determine how its votes
are to be cast by its trustees.

The Board of Trustees will meet at least twice a year.

The Board of Trustees will delegate to the Executive Committee
responsibility for exercising the Board's authority in the operational
management of the organization. All decisions of the Executive Committee
will be subject fo review by the Board of Trustees.

The Executive Committee will be composed of the President and
Vice-President/President-Elect of the Network (selected from the Board
of Trustees), one representative from the Detroit Public Library, the
University of Defroit, and Wayne State University (if each s
participating}, and two represeriatives elected by the Trustees of the
other member |ibraries.

Each member of the Executive Commitfee will have one vote. In the case
that a permanent member's representative is elecied an officer, their
library will not have another representative on the Executive Committee.

Representatives of DALNET full members and affiliate/associate members
will provide advice regarding system operations to the Executive
Committee and the Network Staff via standing committees of the users for
Data Base Standards and each functional subsystem.

14



DALNET MEMBERSHIP OUTLINE

Who wiil be a member?
A, A library system or autonomous library will be a member. Each
institution will decide how many separate memberships it requires

for its |ibrary systems and autonomous libraries.
B. Libraries in "for-profit" institutions will be able to be members.

= Founding members will be given four months to commit to
participation. They would be required to begin participation within
the first year and a half of operation.

D. A suggested geographic boundary to be established for membership is
the Detroit Metropolitan Area.

£ Individuals, libraries, or instituions may be subscribers.

75 Member libraries must abide by Equal Empioyment Opportunity
requirements.

Types of members,
A Mempers will be defined as libraries or |ibrary systems that agree
to enter their bibliographic deta into the DALNET database and
mainfain its accuracy according to established DALNET siandards.

B. Full members.
1. Rights/Privileges
a. Will have a role in the governance of DALNET.

b. May receive the full range of DALNET services.
c. May participate on DALNET advisory committees.

2. Responsibilities

a. Must participate in DALNET governance.

Must uphold DALNET standards, as applicable.

c. Must participate in DALNET's automated bibliographic
database and circulation systems, as a minimum.

d. Must commit to participation for a minimum of five years.

o

15



O

3.

4,

Costs.,

a.

Founding members will be responsible for:

1. Proportionate fees to cover central site costs, both
start-up and on-going.
2. Local site expenses.

Later full members will be responsible for a fee fo cover
DALNET's central site start-up costs.

Ful) member's liability.

a.

b.

Will be liable for expenses to DALNET from downtime or
damage caused by negligence of their authorized agents.
Will be liable for their payments to DALNET.

Affiliate members,

1.

3.

4,

Rights/Privileges

a.
b.

May receive fultl range of DALNET services.
May participate on DALNET Advisory Committees, as
appropriate.

Fesponsibilities

a. Must participate in DALMET's automated bibtiographic
database, as a minimum.

b. Must uphold DALNET standards, as applicable.

€. Must pay start-up and on-going costs, as specified 'n a
payment schedule.

Costs

a. Affiliate members will pay a DALNET 'surcharge," €.g9., B
percentage, above costs.

b. Affiliate members will be responsibie for:

1. Proportionate fees to cover central site costs, both
start-up and on-going.
2. Local site expenses.

Affiliate member's liabitity.

a.
b.

Will ue liable for their payments to DALNET.
Wilt be liable for expenses to DALNET from downtime or
damage caused by negligence of their authorized agents.

16



M.

Subscribers.

A.

Subscribers will be defined as |Iibraries, institutions, or

individuals, with special access to search the ODALNET Online

Catalog.

Rights/Privileges.

1. May search public data in the DALNET Online Catelog via
dial-up, or dedicated, line.

2. May enter messages on the DALNET system as specified by DALNET.

Responsibilities,

1. Must uphoid DALNET standards, as applicable.
2. Must pay for use as specified in a payment schedute.

Costs,
Subscribers will pay:

1. A start-up fee.
2. Time and transaction fees higher than those of members.

of Responsible Use.
All members and subscribers wili agree to abide by this code.

The code will include DALNET standards for loading data into and
miintaining the integrity of the DALNET database{s},

The code will address the re-sale of daia from the DALNET
databasels).

The code will address the downloading of data from the DALNET
databaseis).

The code will address the use of data to create independent
products.
The code will address the subsequent use of records within the

DALNET databasels).
DALNET participation should not interfere with member's contracts

with processing centers, bibliographic wutilities, and other
networks.

17



V. Ownership.

A. Members and subscribers will own the local site equipment and
supplies they have purchased.

B. DALNET will own:
1. Central site equipment and supplies purchased jointly,

2. Software purchased joinfly.
3. The records and data in the DALNET database.

VI. Initiating and Terminating Membership.
A Initiating membership
1. A library will apply to the Board of Trustees for membership,
indicating desired full or affiliate status.
28 The DALNET Executive Committee will recommend membership to
the Board of Trustees.
3. The Board of Trustees will vote on new members taking into

consideration:

a. fthe ability of the automated system to accommodate the new
member at the time of joining, and
b. fthe impact on telecommunications and other system costs.

8. Terminating membership.
1. The DALNET Executive Committes will recommend terminaticon fto
the Board of Trustees.
2. The Board of Trustees will vote on ferminations.
5o Membership will terminate with the beginning of DALNET's next

fiscal year.
4. Members are entitled to receive a copy of their data and to

retai' local site equipment they have purchased.
B Members will pay the costs of obtaining a copy of their data.
6. Members will forfeit their share of the investment in the
central site at withdrawal.
i Reinstated members will pay reduced start-up fees, as

applicable.
C. Voluntary termination,

. A full member will be required fo give one DALNET fiscal
year's notice with reasons and may submit termination notice
no earlier than the end of their fourth year of participation.

2. Affiliate members should be required to give 6 months notice
prior to the beginning of DALNET's fiscal year,

18



Involuntary termination.

1,

5.

Involuntary termination could be required for:

a. Non-payment of DALNET charges.
b. Non-compliance with DALNET standards.

There will be a process to solve non-payment or non-compliance
problems prior to recommending termination.
There will be an arbitration process so members can appeal an

involuntary termination.

Financial penalties incurred for invoiuntary termination will
not exceed DALNET's obligations on behalf of that member's
activities.

Reinstated members may be required to fulfill a probationary
period before being fully reinstated.

Subscribers

The DALNET Executive Committee will accept subscribers based
on an approved growth plan.

Subscriptions will be automatically renewed each fiscal year
unless DALNET is notified two months in advance of nonrenewal.
Subscripfions will be involuntarily terminated for:

a. Non-payment,
b. Non-compliance with DALNET standards.

A non-payment and non-compliance resolution process will be
designed to avoid termination.

18



DISSOLUTION OF DALNET

In the event that DALNET dissolved, members would be entitled to a copy of

their data and to their proportionate share of any remaining liabilities and
assets.

20



COST ALLOCATION GUIDELINES

DALNET will recover its costs, e.g., staff, space, depreciation,
supplies, and contingencies, and will maintain a not-for-profit status.

Non-founding members will pay a one time fee for a proportional share of
the initial investment to begin DALNET,

Money earned above operating expenses wiil be designated for pilanned
budgetary items,

Members will be responsible for their own start-up and on~going local
site expenses, including, but not limited to:

(a} Site preparation.

{b} Supplies.

{ci Equipment, e.g., terminals, barcode readers, printers, modems,
multiplexors or other communications equipment.

(d} Maintenance and insfallation of local equipment.

tel Installation of local telecommunication lines.

(f} Bibliographic record tape cleanup prior to loading.

(g} Putting bar codes on materials,

(h) Registering patrons.

(i) Pufting borrower, item, and other required data into standard
machine~readable form.

tj) Customized programming needed to load data or to connect fo local
data bases.

Central site costs, both start-up and on-going, will be shared
proportionately among members, including, but not timited to, staff,
space, office equipment, cenfral site preparation, hardware, software,
maintenance, supplies, and tape loading.

Start-up costs for fthe centfral site will be those incurred for the
initial system and for DALNET's first year of operation.

Start-up costs will be divided among founding members proportionately by
fhe average percentage of each member's estimated first two years.

fa) items to be input in the bibliographic data base;
(b} annual DALNET circulation transactions;
{c) number of terminais to be installed.

Beginning with the second year, on-going costs for the centra! site will
be divided proportionately by the average percentage of each member's
actual or estimated:

(a) items in the bibliographic data base;

(b} system activity;
{c) number of terminals.

21



10.

11.

12,

13,

14,

15.

16.

Libraries will pay for their offline products produced centrally
according to a schedule of fees, e.g., overdue notices and postage.

On-going telecommunications fline charges will be divided equally by
terminal .

Each tibrary is responsible for its own retrospective conversion costs.

DALNET OCLC contract obligations for reuse of records in the DALNET
database will be met.

In the event of fermination of membership, libraries will pay the costs
for withdrawal of their data from the database.

Reinstated members will pay reduced start-up fees, as applicable.

Subscribers, defined as those who use DALNET data but do not contribute
their data to DALNET, will pay a start-up fee to cover training,
documentation, and initial administrative —costs, and time and
transac!ions fees higher than those of members.

Subscribers will be responsible for their own start-up and on-going
tocal site expenses, including, but not |limited to:

{al Site preparation.

ib} Supplies.

{c} Equipment, e.g.. terminals, printers, and modems.

(d] Maintenance and instaliation of local equipment,

(e) Installation and on-going charges for felecommunications |ines.

22
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CONCLUSION

The DALNET Task Force on Governance recommends that DALNET adopt a network
strucfure, thereby creating a separate entity capable of contracting for
service, hiring staff, owning equipment, and selling services.

The network structure can assure the most success with raising grant funds.
It can be flexible to meet the needs of various membership options, including
the affiliate members who prefer to only buy the network's services. It
provides independent management separate from any one institution, thereby
facilitating cooperation.

Either a Joint Venture Agreement or a Not-for—Profit Corporation could be
established. Of these two options, the Joint Venture Agreement seems to
require the teast paperwork and may provide the most flexibility in
governance,

Care would need to be take in designing the network governance structure to
maximize the efficiency of operational decision making.
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, 513/873-2380
SIATE - Voorp 1984 -

WAYNE STATE UNIVERASITY
LIBRARY OFFICE

) . ;

Sepf;mber h, 1984

WRIGHT ‘R]B@EWEID)- sty Loy

Wright State University
Dayton, Ohio 45435

Ms. Loulse Bugg

Wayne State University
Purdy Library

Detroit, MI 48202

Louise:

| have enclosed a copy of the (COLS) Cooperative Online Library System
Membership Agreement. The Bylaws are exhibit ''C''., | have also enclosed a

copy of a page which addresses the question of apportioning costs among the
members.

You will note that although we intend to operate COLS as a cooperative,
in fact Wright State, who will be purchasing the system, has a number of
rights reserved to itself. In practice, | hope there will be no noticable
difference, but it does give one a certain freedom to manage the system.

Yours,

Ronald J. Nimmer

P.S. The other consortium is: Harrington Library Consortium
George Huffman (contact)

(806) 376-5111
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AN~ b
Wright State University
Dayton, Ohio 45435

University Uibra
613/873-23¢

July 11, 1984

Mr. John Wallach, Director

Dayton & Montgomery County Publlc Library
215 East Third Street

Dayton, OH 45402

Dear Mr. Wallach:

1)

b )

_——

" 2)

COLS Agreement: enclosed.

Determination of service fee:

The service fee charged each institution is composed of two ,
portions:

a) Capitalization (i.e., principle and Interest on purchase

b)

price of centra! site equipment, site preparation and
communication line installation costs) is estimated for

the "tern" of service. Each institution's share of those
costs are determinecd by adding that institution's percentage
of system terminals to that institution's percentage of
titles in the database and the sum is divided by two(2).

The resulting percentage is then multiplied by the
capitalization costs for the term.

Example: Institution A has 20 terminals of 100 installed
in the system and holds 10,000 titles of the 100,000 titles
in the database, and the principle and interest for the term

is $200,000. Institution A's portion of the capitalization
costs are:

(20% + 10%)/2 x $200,000 or $30,000

Operating (personnetl, utllities, supplies, etc.) costs are
divided equally among member Institutions.

Example: Institution A Is one of 10 members In COLS, and

operating costs for the term are projected at $150,000.

Institution A's portion of the operating cost Is then:
$150,000/10 or $15,000

The total service fee for Institution A has thus been
determined to be $30,000 + $15,000 or $45,000.

Call me If the above needs clarification.
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multi-institutional network providing for the display of both local

AGREEMENT

WHEREAS, Wright State University and several other local
universities and medical facilities have proposed to undertake

a Cooperative Online Library System (COLS), which will support a

vt s,

and systemwide information, and

WHEREAS, Wright State University has purchased or will be
purchasing certain equipment for the implementation of a COLS
(described.hereafter in Exhibit "A", attached hereto and incorpor-
ated herein by reference}, and

WHEREAS , ' is

desirous of participation in this COLS;

This agreement is entered into this day of s

198 , between Wright State University, Dayton, Ohio 45435

{hereinafter the University) and

(hereinafter the User).

1. "Central site equipment" shall refer to equipment
(exclusive of terminals, printers, and associated telecommunica-
tion equipment, i.e. the University's local site equipment) pur-
chased and owned by the University for the operation-of COLS.,
The central site equipment includes all‘equipment listed in Exhibit

—r
-
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"A" attached hereto and incorporated herein by references.
2. Database refers to any and all data or information
entered into the COLS by any User. The User hereby agrees to

enter the necessary Bibliographic, Library Patron, and other in-

formation requested for inclusion in the database. The University

will make every reasonable effort to maintain the security of the
database and prevent unauthorlzed access to the information
therein.

3. "Equipment" shall refe{ to computer hardware and

other manufactured items used in the operation of COLS.
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‘asgist in maintaining privacy of information relating to individ-

PAGE TWO

4. "Local site equipment" shall refer to equipment owned
and purchased by the User. Such equipment shall include but is
n&t limited to terminals, printers, multiplexers, modems, and
barcode readers. The User shall be responsible for the purchase
and all costs associated with the local site equipment, including
maintenance. The User is also responsible for local site prepara-
tion. Such site and equipment is the sole property of the User.

5. The "online system", consisting of supplier provided
software and hardware and a generated database, provides online
computer assisted library services to the User. The User agrees
to use the library services of COLS and to maintain the currency
of its information in the database.

6. The service cost for the User's éarticipation in
COLS is Eutlined and described in Exhibit "B" attached hereto and
made part hereof by reference. Any User joining COLS during the
specific periods described in Exhibit "B" shall be considered '
members for the entirety of that specific period. All members
agree to remain members, and to meet the obligations required
under Exhibit "B" for a minimum period of five (5) years from the
date of their membership.

7. Each User shall have access to the entire database and
to all subsystems of COLS during the scheduled hours of operation
designated by the University at the beginning of each contract
year. However, access to certain data and subsystems may be
restricted to individuals at each institution who have been

authorized for that access. This rescriction is necessary to

vals and to assist in maintaining the security of the system.

8. The data.entered by or for each User is the property
of that User, and upon termination of this agreement, the Usar
may request the output of that data to magnetic tape in standard
Machine Readable Cataloging format.

9. All central site equipment and system software licenses

will be owned by the University, and it is hereby understood that

the User has no ownership interest in either the central site
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PAGE THREE

equipment or the system software licenses.
10. The term of this agreement shall be five (5) years.
At.the end of the initial five (5) year term of this contract,
the contract will be automatically renewed for an additional one
(1) year term unless written notice of termination is provided
" by the terminating party at least sixty (60) days before the end

of - the current term. Thereafter, annual renewals for one year

“ terms will continue absent the notice of termination at least
sixty (60) days prior to the end of each yearly term. Such notice

" shall be effective upon receipt by the other party.
11. The University may, by written notice given on or
before October 1, 1985, ;nd each October 1, thereafter, adjust
‘ the costs of the User's participation in COLS to be effective

January 1 of the following calendar year in a manner sufficient

i to cover the costs of operation and/or to reflect changes in the

extent of the User's participation in COLS.

I 12, (a) Down time has occurred whenever the services pro=-
l vided by COLS are not available to the User during the scheduled
hours of operations as published periodically by the University.

The University may depart from .the published schedule by written

necessary to maintain the efficiency for COLS.

(b) The Unijersity shall make every effort, in good
faith, to limit the time the system is down or not operating
efficiently.

(c) The University is only responsible for down timé
in the system or loss of information from the system caused by .the
negligence of its authorized agents. Any down time caused by
failure in equipment,. whether central site equipment or local site
equipment, unless caused by the negligence of its authorized agent
is not the responsibility of the University. The authorized agents
of the University are those University employees who are budgeted
in full or in part against the account established fof CcoLS.

13. The University is not responsible for any breakdown

in the system or loss of information by the system which is caused

I
notice to the User at least two weeks in advance of the change if

by an act of God. L
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PAGE FOUR

14. Any liability assessed to the University pursuant to

Paragraph 12(c) of this Agreement for down time is limited as

follows: The total costs of the User as described in Exhibit "B*

hereto shall be divided by the total number of hours which the

system is in scheduled operation in the course of each year of the

TS
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contract. For each hour of down time, which is caused in accor-

dance with paragraph 12 of this Agreement, the above base cost per

& hi‘ﬁ—_ e Ll

hour will be credited to the User. No further liability will be

assessed to the University for any down time of the computer,

v

The University's sole liability for any costs to the

fu.

User incurred as the result of loss or damage to the information

*

in the database resulting from the University's negligence or that

e
L d

of its'authérized agents shall be limited to the loading of the

2k
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most recent copy of the database. The University will not be lia- |

ble in any event for any damages resulting from the loss of data,

loss of profits, use of products, or for any incidental or conse-

¥,
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quential damages, even if advised of the possibility of such

ot

damage. This limitation of liability will apply regardless of the
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form of action, whether in contract or tort. Any action against

the University must be brought within eighteen (18) months after

P

the 'cause of action accrues.

15. An advisory organization shall be created to advise

the University on the operation of COLS and promote and develop
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cooperative library service. The by-laws of this organization areg
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included in Exhibit "C" hereto, which is incorporated by reference

[ ]
AT

and made part hereof. The existence of this organization in no
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way affects the rights or obligations of either of the parties
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under this agreement, nor does it affect any ownership rights

described hereinbefore. If any provision of Exhibit "C"® is found

R

to be inconsistent with any other provision of this agreement, ths |

r
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i other provision of this agreement shall prevail over the proviaioq_

I of Exhibit "C".
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‘I 16. The University has the right to:

A) Add to the number of Users participating in COLS

1. Mot
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i | at any time it ceems appropriate to do so; . %2
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-agreements in a contract between the University and Data Research

" Data Research Associates employee engaged in fulfilling the terms

SdVal. I AVL =

B) Limit the structure and size of the data each .

User is entitled to enter under the contract;

C) Inspect or cause to be inspected, and repair or

.

cause to be repaired any "local site equipment" causing or suspect

oy N

ed of causing down time in COLS at the cost of the User, and

o,
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D) To exercise all functions consistent with manage-

ment of COLS and the University's duties and obligations under

’mfﬁgfﬂ %
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this agreement.

17. The User understands that the operating system and

other software listed in IExhibit "A" hereof is licensed to the

o

.

University by Data Research Associates, under certain licensing

-t

ok
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o

Assoclates. The University shall provide the User with a copy of the contract (s)
between the University and Data Research Associates. The User agrees to

ablde by all restrictions, limitations, and prohibitions of such licensing

AP BR L SIS

agreements within said contract, and to indemnify and hold harmless the

PV

University for any and all damages, liquidated or otherwise, due Data

Cautlia

Research Associates resulting fru. a breach of these licensing agreements by
the User. The User further agrees to pay all costs Incident to such a
breach, including, but not limited to reasonable attorneys' fees. The User

shall not duplicate or copy any software documentation provided for COLS

It e Sty
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by Data Research Associated without the express written consent of Data

e

Research Associates and the University.

18. The User shall not solicit for employment or hire any

1

)

of the contract between Data Research associates and the Universit@

without the prior written consent of Data Research Associates and §
the University. This provision shall remain in effect for a perioi
.

i

AP

of twenty-four (24) months after the User terminates its member-
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|

ship in COLS. However, if Data Research Associates ceases to do

business, said prohibition is no longer effective. The User

L.

agrees to indemnify and hold the University harmless for any and

e Lol e

all damages, licuidated or otherwise, due Data Research Associateg
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for the breach of this provision by the User. The User further
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agrees to pay all costs incident to such breach, including, but

not limited to reasonable attorneys' fees.



PAGE JIX

19. The User agrees that the University may include in
the User fee any expenses arisir- from arbitration regarding the
tqims of the agreement between Data Research Associates and the
University. The User further agrees to indemnify, reimburse, hold

harmless and defend the University from any loss, cost, liability

or other expense, including, but not limited to reasonable attor-
neys' fees incident to an action of the User, which constitutes

a breach of the agreement between Data Research Associates and
the University.

20. All notices to be given under this contract shall be
in writing and shall be sent by certified mail to the last known
address of the party to receive the notice.

2l. 'This agreement shall be construed under and in
accordance with the laws of the State of Ohio.

22. The User cannot assign, lease or sell any interests,
rights, obligations, or responsibilities granted him in this con-
tract or add to or remove any local site equipment without the

express written consent of the University.

23. This written agreement constitutes the sole and entire
agreement between the parties hereto and supercedes any prior
undg;standings or written or cral agreements between the parties
respecting the within subject matter and shall not be amended
unless such amendment is in writing. |

24. This agreement shall be binding on and inure to the
benefit of the parties hereto and their respective heirs, execu-
tors, administrators, legal representatives, successors and

assigns where perﬁitted by this agreement.

25. 1In case any one or more of the provisions contained

in this agreement shall for any reason be held to be invalid,

illegal, or unenforceuule in any respect such invalidity, illegality,

or unenforceability shall rot affect the other provisions thereof
and this agreement shall be construed as if such invalid, illegal,

or unenforceable provision had never been contained herein.
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PAGE EEVEN

26. Both parties hereby recognize and agree that the
provisions of this contract are conditioned upon the purchase

of the necessary "central site equipment", including but not

limited to hardware and software, by the University and the
paxticipation of five (5) other Users in COLS.

Executed on the day and year first written above.

WRIGHT STATE UNIVERSITY

BY:

LSER

BY:
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EXMIBIT "B"

USER FEE

The University, in consenting to acquire and operate an

online system seeks no gain and shall absorb no loss. Therefore,

the User shall understand that the User fee cited in this exhibit

shall be adjusted at the end of each year to reflect actual costs.

Further, as noted in paragraph 11 of the agreement, the University

may adjust the User fee to reflect any change in cost or in the

User's use of the system.

The University shall maintain a record of all costs attri-

buted to COLS and shall provide summary thereof to the User upon
request.

This agreement shall begin with the service term of Sept. 1,

1984, to December 30, 1985, or January 1, 1985 to December 30, 198

or January 1 of each calendar year thereafter. Each service term

beginning with January 1, 1985, or any January 1 thereafter shall

be for one calendar year.

For the first (initial) service term of this agreement,
33

User fee for that term.

a

surcharge of % of the User fee shall be added to the

The User fee for

is § for each service terml.

The User shall forward to the University the prorated monthly pay-
ment of the User fee on or before the 15th of each month'of the

service term. The University may charge interest at the rate of

14% per annum for any payments not made within five (5) days of

the due date.
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EXHIBIT "C"
COOPERATIVE ONLINE LIBRARY SYSTEM

BY~LAWS

ARTICLE I - NAME

The name of this organization shall be the Cooperative On-
line Library System (COLS).

ARTICLE II - PURPOSE AND OBJECTIVES

This organization shall advise Wright State University on
the operation of COLS and promote and develop cooperative library

service.

ARTICLE III - MEMBERSHIP

Membership shall include those libraries (hereainfter

xreferred to as member libraries) who have signed an agreement with
Wright State University for certain online library services.

ARTICLE IV - OFFICERS

Section 1 - Composition. The elected officers of the organ
zation shall be a Coordinator, an Assistant Coordinator who shall
be Coordinator-Elect, and a Secretary. Their terms of office shal]
be for one calendar year commencing January first.

Section 2 - Vacancies in Office,

A. Vacancies in office of Asgsistant Coordinator shall
be filled with an appointment made by the Coordinatorlwith majoriﬂr
approval of the board. Tﬁe appointee shall be from a COLS library}

B. Vacancies in the office of Secretary shall be filled
with an appointment made by the Coordinator. The appointee shall
be from a COLS library. '

ARTICLE V - DUTIES OF OFFICERS

Section 1 =~ Coordinator. The Coordinator shall be the
representative of the organization in the activities of COLS. The
Coordinator shall preside at all meetings of the membership and
the advisory board and shall appoint all standing and ad hoc
committees. '

Section 2 - Assistant Coordinator. The Assistant Coorédina~-

tor shall act in the absence of the Coordinator.
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Section 3 ~ Secretary. The Secretary shall be responsible
for all minutes and records of the advisory board and of member-
ship meetings, and be responsible for other duties as assigned.
Copies of all minutes shall be sent to all member libraries within
2 weeks of each meeting.

ARTICLE VI - ADVISORY BOARD

Section 1 - Authority. The policies of this organization
shall be determined by its advisory board. -

Section 2 - Composition. The advisory board shall consist
of a representative from each member library. The term of office
for the representatives shall be for one calendar year commencing
January firgt.

Section 3 - Meetings. Regular meetins of the advisory boar
shall be held in even-numbered months. The minimum number of
meetings per year shall be four.

Section 4 - Special Meetings. Meetings of the advisory
board shall be called by the Coordinator or at the regquest of
four members of the advisory board. Written notice of the meet-
ing and the agenda shall be mailed to advisory board members not
less than ten days prior to the meeting date. |
| Section 5 - Quorum. A simple majority of the advisory
board shall constitute a guorum.

ARTICLE VIII - NOMINATIONS AND ELECTIONS

Section 1 - Nominating Committge. The Nominatee Committee
shall consist of the immediate past Coordinator and two members
appointed by the advisory board from member libraries. Ehe
Nominating Committee shall select its own chair.

Section 2 - Nominations. Before November first of each
year, the Nominating Committee shall present to the Coordinator
the names of two candidates who are member library representatives
for each elective office and position. The Chair of the committee

shall obtain from each candidate written consent before placing

the name on the ballot. Nominations from the floor shall be

permitted before the election at the December meeting.
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Section 3 - Electicas. Elections shall be conducted at the
advisory board meeting in December each year.

ARTICLE VIIYT - COMMITTEES

Section 1 - Standing and ad hoc committees may be appointed
by the Coordinator with the consent of the advisory board.-
Members of the committees shall be from current member libraries.
Institutions that may be potential organization members may send
representatives to committee meetings with the consent of the
committee chair.

Section 2 -~ There shall be a standing committee to advise

COLS on the security of the system and on the integrity of the

database. There shall be at least three members on this committee b

It shall meet at least four times per year.

ARTICLE IX -~ PARLIAMENTARY AUTHORITY

Roberts Rules of Order, revised, shall be followed.

ARTICLE X -~ AMENDMENTS

These by-laws may be amended with the consent of the
University by two-thirds vote of member libraries present, pro-
vided that notice of the proposed changes has been given to the
membership at least two weeks prior to the meeting. Fifty per-
cent of the member libraries shall constitute a quorum. Each

member library shall have one vote.
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" Upper Peninsula’ﬁggion of Library Cooperation

BY-LAWS

ARTICLE 1 —- Rame and Purpose

Section 1.01. Name. The name of the corporation is the Upper Peninsula Region of
Library Cooperation (hercinafter referred to as the "Region'), incorporated under
the provisions of Act 327, Public Acts of 1931, as, and Act 28B4, Public Acts of
1972, as amended.

Section 1.02. Purposes. As set forth im its Articles,

the Region is formed
exclusively for the purposes of:

( (a) facilitating the sharing; of information resources arorg the libraries of
Michigan's Upper Peninsula; encouragire tle libraries of Michigan's Upper
Peninsula to institute such cost-ecifective practices and procedures which nay ba
made possible through Upper Peninsula wide interlibrary cooperation; and enabling
the libraries of Michigan's Upper Peninsula to link up 2nd interact with other
regional and national electronic bibliographical communication systenms.

ARTICLE II -- Participants

Section 2.0l1. Members. The membership of the Region shall be composed exclusively
of Michigan governmental subdivisions or agencies and Michigan non-governmental
corporations, partnerships, associations, and trusts located in Michigan's Upper
Peninsula. The nurber of members shall be such number not less than three, as tha
Board of Trustees shall from tirs to time determine. It is intended that the
members shall be interested in promoting and aiding the purposes of the Region.

Section Z2.02. Affiliates. Libraries and institutions not meeting qualifications
for membership status under the Articles of Incorporation sh2ll be considered for
affiliate status., Affiliates shall assume all the duties, obligations, and
privileges of Members in promoting the goals and objectives of the Region.

Section 2.03. Election of Members and Affiliates. The Mambers and Affiliates
shall be elected by the affirmative vote of a majority of Trustees by mail ballot
and confirmed at any anmnual or special meeting in which a quorum is present. The
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incorporation named in the Articles of Incorporation shall be the initiai nenbers
of the Region but shall automatically cease to be such upon the election by the

Trustees of three or more Members or Affiliates which qualify under Section 2.0l
and 2.02.

Section 2.04. Rights and Interests. Members and Affiliates shall be entitled to

receive annual reports and other comrunications, publications, and services from
the Region deemed appropriate by the Trustees, and to receive notice of, to
attend, and to vote all meetings of the Trustees. Representatives of the Members

and Affiliates may participate on any standing or temporary cormittee appointed by
the Trustees.

Section 2.05. Dues, Assessments, and Contributions. The Board of Trustees may

from time to time levy dues or assessments, or both, upon the Members and
Affiliates, or may require the making of contributions by Members or Affiliates to
the Region as a condition to becoming or (on a periodic basis) as a condition to
continuing as a Member or Affiliate, but no Member or Affiliate shall ba legally
obligated to pay dues or assessments or to make contributions until such
obligation has been approved by a duly auvthorized officer or apent of such Member
or Affiliate. Dues, assessments, or contributicns may be imposed in different
amounts or proportions, or upon a different basis, on the Membars or Affiliates.
The method of collection may be fixed by the Board of Trustees, which zay in case
of non-payment provide for the denial of voting rights, the cancellation of
membership or affiliate status, and/or the termination of services, upon thirty
days written notice, and {or reinstate-cnt thereof upon proper circumstances.

Section 2.06. Requircnent of Aporoval of *omhers and Aifflicies. The Region shall

not liquidate, disselve, sell all or suhstaﬁtially all of its assets, merge,
consolidate, or amend its Articles without the approval of 2 majority of the
Members and Affiliates. In the eveatr of the liquidation or dissolution of the
corporation, all assets, real and personal, shall be distributed to such organiza-
tions as are qualified as tax exempt under Section 501(e)(3) of the Intermnal
Revenue Code or the corresponding provisions of a future United States Internal
Revenue Law.

Section 2.07. Termination.

(a) Any Member or Affiliate may resign its membership or wffiliate status as of
the end of a fiscal year (sece section 7.03) of the Region but not less than six
months prior by written notice of resignation filed with the Chairperson of the
Board of Trustees of the Region,

(b) except as otherwise pernitted by the Board of Trustees, in special cases, the
resignation or termination of any Member or Affiliate for any reason shall not
relieve the Member or Affiliate from the obligation to discharge all obligations
due and payable by it to the Region, including obligstions undertaken by the
Member or Affiliate for the period im-ediately preceding the effective date of the
ternination of its status.
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ARTICLE @I -~ Board of Trusteceos

Section 3.01. Number, Selection, and Term of Office.

(a) Each Member and Affiliate shall be entitled to appoint two persons to serve
as Trustees of the Region, one of whom shall be designated as the Librarian
Trustee. The Trustees shall serve as the Board of Trustees of the Region (here-
inafter referred to as "Trustees"). The number of Trustees which shall constitute
the full Board of Trustees at any time shall be equal to the number of persons at
the time duly appointed to serve as Trustees as hereinafter provided.

(b) Each Member and Affiliate may appoint two alternates. In the absence of a
Trustee, an alternate may represent the Member or Affiliate.

(e) A full Board of Trustees shall be appointed annually by the Members and
Affiliates by filing with the Chairperson a written instrument naming the person
or persons so appointed. Trustees shall hold office until the annual meeting next
following their appointment and unril successors, if any, are appointed.

(d) Effective on the termination for any reason in the Region of any Member or
Affiliate, any person serving as a Trustee from that Member or Affiliate shall
cease to be a Trustee of the Region and the number of persons constituting the
full Board of Trustees shall be reduced accordingly.

Section 3.02. Authority. The property, business, and affairs of the Regien shall
be managed by the Board of Trustees. The authority of the Trustees shall include
the power to authorize the Region to borrow moncy, to acquire grants or gifts, to

enter into contracts, and to purchase, sell, lease, mortgage and otherwise acquire
or dispose of real estate.

Section 3.03. Annual Meeting. An annual meeting of the Trustees shall be held

between 1 August and 30 September of each year on such a day and at such a time
and place as shall be designated by the Board of Trustees.

Section 3.04. Special Meetings. Special meetings of the Trustees may be called at

any time by the Chairperson of the Region, its Executive Council, or by the Board
of Trustees of the Region.

Section 3.05. Notice of Meetings. Written notice of each meeting of the Trustees

shall be given to each Member and Affiliate two weeks prior to the meeting. Such

notice shall specify the place, day, and hour of the meeting and the general
nature of the business to be transacted.

Section 3.06. Consent. Any action which could be taken at a meeting of the
Trustees may be taken without a meeting if a consent or consents in writing
setting forth the action to be taken shall be signed by a majority of the
Trustees, and filed with the Chairperson, and confirmed at the next annual or
special meeting of the Board of Trustees.

Section 3.07. Quorum. At any meeting of the Trustees, the presence of a majority
of Member and Affiliate institutions shall be necessary &nd sufficient to
constitute a quorum for the transaction of business. Each Member and Affiliate

cEh



shall be entitled to two votes. At cvery duly called and notice meeting in which
2 quorum 1s present, acts adopted by the affirmative note of a majority of
Trustees shall be valid, except as otherwise provided herein or by law,

Section 3.08. Parliamentary Authority,

(a) Roberts Rules of Order, Revised, shall be the authority for conducting all
meetings of the Trustees.

(b} The Vice-Chairperson shall normally serve as parliacentarian of all meetings
of the Trustees. In the absence of or inability of the Vice-Chairperson to
function as parliamentarian, such duties shall fall to an officer or Executive
Council Member, as designated by the Chairperson of the Board of Trustees.

Section 3.09. Executive Council.

(a) The Executive Council of the Region =hall consist of the Officers of 1he
Region, one Trustee each appointed by the Lake Superior State College, Michigan
Technological University, Northern Michigan University, and Peter White Library;
one Trustee each appointed by Hiawatha Land Co-operative, Mid-Peninsula Co-oper-
ative, and Superiorland Co-operative; and one Trustee each appointed by REMC 1,
REMC 21, and REMC 22, if indeed these institutions have joined the Region.
Further, there shall be one Trustee elected by the cormunity college trustees from
amongst themselves, one Trustee to be elected by the special library trustees from
amongst themselves, and no more than six Trustees to be elected at large from the
other Trustees to scrve staggered two year terms. The State Library Services
will be represented by an ex-aflicio {0 vare) meshor.  The Executive Coeuneil
shall have and exercise the full authority and power of the Trustees in the
managerent of the property, business, and affairs of the Ragion, except that the
Executive Council may not exercise the authority given to the Trustees in Sections
2.01, 2.02, 2.03, 3.10, 4.01, 7.03, and 8.0l of the Bylaws.

(b) The Chairperson of the Board of Trustees shall be presiding officer at
meetings of the Executive Council.

(c) DMembers of the Executive Council shall hold office for the tern for which
they have been appointed or elected to the position they hold on the Board of
Trustees of the Region, subject to subsection (d) of this Section 3.09.

(d) 1f 2 member of the Executive Council shall for any reason cease to be an
officer or Trustee of the Region the individual shall automatically cease to be a
menber of the Executive Council without the necessity of any action by the
Trustees. Vacancies in elected seats on the Executive Council shall be filled by
the election of a new trustee from amongst the designated electorate and the

result reported by written instrument and filed with the Chairman and Secretary of
the Board of Trustees.

(e) At any meeting of the Executive Council, the presence of a majority of
Executive Council members shall be necessary and sufficient to constitute a
quorum. At every duly called and noticed meeting in which a quorum is present,
the affirmative vote of a majority of Executive Council members present shall be
necessary for the adoption of any resolution or the taking of any action. The
Executive Council shall adopt its own rules of procedure as to call and notice of



meetings and the like, and shall cause regular minutes of its proceedings to be
kept. All actions of the Council shall be reported to the Trustees,

(f) In the event that an individual ecannot attend a meeting the agency or
agencies represented may substitute another individual for that meeting.

Section 3.10. Committees. Standing committees, including the Nominating Committee
and Budget and Finance Committee, shall be established by the Board of Trustees.
Temporary committees may be established by the Chairperson of the Board of
Trustees. Members of the Committees shall be appointed by the Chairperson and
shall consist of representatives of the Members and Affiliates of the Region.
These committees shall be chaired by @ Trustee so appointed by the Chairperson and
approved by the Trustees. All standing committees shall consist of at least three
members. Standing committees may utilize at their discretion, whatever expertise
may be necessary in an advisory capacity to assist them in the discharge of their
responsibilities. All standing connittees shall keep such record of transactions

of their meetings as the Trustees shall direct and shall Teport all actions to the
Executive Council and annually to the Trustees.

Section 3.11. Resignations. Trustees may resign by submitting to the Chairperson
their resignations, which (unless otherwise specified herein) need not be accepted
to make it effective and shall be effective immediately upon its receipt.

Section 3.12. Vacancies. 1If any person appeinted as a Trustee by a Member or
Affiliate as hereinabove provided, shall cease for any reason to serve as a
Trustee, such a Memher or Affiliate may, by uritten instrument filed with the
Executive Director, appoint another person to fill such vacancy.

ARTICLLE IV -- QOfiicers of the Region

Section 4.01. Designation and Election. The Trustees shall elect the officers of
the Region which shall consist of a Chairpersan, a Vice-Chairperson/Chairperson-
Elect, a Secretary, and a Treasurer and such other officers or assistant officers
as may from time to time be determined by the Board of Trustees. The officers
shall be elected annually from among the Trustees. The Chairperson and Vice-
Chairperson-Elect shall serve for a term of one year, from 1 October through
30 September of the fiscal year. Upon expiration of the term of Vice-Chairperson/
Chairperson- Elect, the person holding that office shall assume the duties of
Chairperson for the succeeding year. The Secretary and the Treasurer shall serve
for a term of two years, from 1 October until 30 September of the following fiscal
year. Election of the Secretary and the Treasurer will take place in alternate
years. A list of those nominated for officers shall be made known to the Trustees
at least two weeks prior to the annual meeting of the Trustees. All vacancies in
offices shall be filled by the Trustees. The Trusteecs may secure the fidelity of
any or all of the officers by bond or otherwise.

Section 4.02. Chairperson. The Chairperson shall preside at all meetings of the
Trustees and of the Executive Council. The Chairperson shall have such further
powers and duties as the Trustees may from time to time prescribe,

Section 4,03, Vice-Chairperson/Chairperson-Elect, The Vice-Chairperson/

Chairperson-Elect shall assist the Chairperson in the performance of official

duties, shall serve as parliamentarian at meetings of the Trustces and the Execu-
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tive Council, and shall have and exercisc such powers and duties as shall be
conferred upon the office from time to time by the Trustees. 1In the event of the
absence or incapacity of the Chairperson, the Vice-Chairperson/Chairperson-Elect
shall have and exercise all the povers and duties of the Chairperson.

Section 4.04. Secretary.

(2) The Secretary shall exercise such power and duties as shall be conferred upon
the office from time to time by the Trustees.

(b) It shall be the duty of the Secretary:

(1) to keep or cause to be kept at the registered office of the Region a
membership book, containing the name and address of each Member and Affiliate
together with the names of their Trustees and Alternates, and a copy of the
Articles of Incorporation and of these Bylaws; and

(2) to keep or cause to be kept at the registered office of the Region an
original or duplicate record of the proceedings of the Members and
Affiliates, of the Trustees, and of any committees appointed by the Board.

Section 4.05. Treasurer.

(a) The Treasurer shall exercise such power and duties as shall be conferred upon
the office from time to time by the Trustees.

(b) It shall be the duty of the Treasurer:
(1} to see that lists, book reports, statements, tax returns, certificares,
and other documents and reccrds required by law or sound business practices

are properly prepared, kept, and filed; and,

(2) to chair the Budget and Finance Committee,

ARTICLE V —- Users Council

Section 5.0l. Number, Selection, and Term of Qffice.

(a) Each Member and Affiliate, which has signed and met the Conditions of
Agreement for a particular service, shall be entitled to appoint one Representa-
tive and one Alternate, designated in writing by name or title, to that particular
service Users Council. The officers shall serve for one yvyear, from 1 October
through 30 September of the fiscal year; no officer shall serve more than two
consecutive full terms.The number of the Users Council which shall constitute the
full Users Council at any time shall be equal to the number of persons at the time
duly appointed to serve as Representatives.

(b) A full Users Council shall be appointed annually by the Members and Affili-
ates using the particular service by filing with the Council Chairperson a written
instrument naming the person or persons so appointed. A full list of Representa-
tives for each Users Council must be submitted to the Trustees for their informa-
tion. The Representatives shall hold office until the annual meeting next
following their appointment and until successors, 1f any, are appointed.

—6—



(c) Effective on the ternination for any reason in the service of any Member or
Affiliate, any person serving as Representative from that Mecber or Affiliate on
the service Users Council shall cease to be a Representative and the number of
persons constituting the full Users Council shall be reduced accordingly.

Section 5.02., Authority.

(2) The goals, policies, and fiscal operating procedures related to a particular
service shall be established and managed by that service's Users Council.

(b} The annual budget of the Users Council must be presented to the Board of
Trustees for its approval at the annual neeting.

(c) Monthly {finmancial reports of the Users Council will be subnitted to the
Executive Council.

(d) All financial obligations related to a rorticelar  corvice are tha
responsibility of the tember or Atfiljate libraries using the service, opcrating
under the budget approved by the Users Council ard approved by ths Board of
Trustees.

Section 5.03. Officers of the Users Council.

(a) The Users Council shall clect the officers of the Courcil which shall consist
of a Chairperson, Secretary, and Treasurcer and such other officers or assistant
officers as may from cimre to tima L deterrined by the Users Council.

(b) The Chairperson of cach Users Council serves as an en-officio rerber of the
Exccutive Council without vote and does not supplant any duly electad and/or
appointed rember of the Executive Council., The Chairvpersan shall preside at all
meetings of the Users Council.

{c) The Secretary shall keep or cause to ba ke
Region an original or duplicate record of the pr

o

t &t the Registered Office of the
o s of the Users Council.

(d) The Treasurer shall szo that lists, book reports, statements, tax returns,
certificates, and other documents and recoréds required by law or sound business

practices are properly prepared, kept, and filed at the Rezisterd Office of the
Region.

Section 5.04. Comnittees.

(e) Standing committees shall be established by the Users Council; tormporary
cormittees mnay be established by the Chairperson of the Users Couacil. The
Chairperson of the Users Council shall appoint the chairperson of a2 comnittee from
arong the staff of the Users Council libraries; the comnittee chairperson shall
appoint committee members with the advice and consent of the Users Council.

Mernbers of the committees may be drawn from Users Council libraries and non-Users
Council Member or Affiliate libraries.

(b) Commitee chairpersons will attend Users Council meetings.

(c) Committees will not incur any financial obligations without the approval of
the Users Council.



Section 5.05. Quorum. At any meeting of the Users Council, the pres'nce of a
majority of Representatives shall be nacessary and sufficient to constitute a
quorun for the tramsaction of business. Each Pepresentative shall have one vote.
At every duly called and noticed mecting in which a quorum is present, acts
adopted by the affirmative vote of a majority of Representatives shall be valid,
except es other- wise provided herein or by law.

Section 5.06. Dissolution.

(a) Upon the vote to discontinue a particular service, it is the responsibility
of the Users Council to draw up and approve a2 plan for dissolution, including
dissclution of assets. This plan shall be presentad to the Executive Council at
one of its regular meetings for its approval. VWhen zpproved, the plan will be

subnitted to the Board of Trustees for its approval, before any action to dissolve
the service is undertaken.

(b) It is generally understood that rhe disperswaent of assets will ba anongsy

Users Council libraries in proportion to their contributions to the service and
only after all financial obligations have been satisfied.

ARTICLE VI ~- Contracts and Transactions

Section 6.01. loans: Rcal Fetate., Loans and guarantees shall be contracted en
behalf of the Region only if authe-ized by the Foard of Trustees., Tha purchise,

sale, and lease of real estate shall require the approval of the Trustecs.

Scction 6.02. Signatures on Wotes, Checks, Etc. All properly authorized notes,
drafts, acceptances, checks, endorserents, suarantees, and all evidences of
indebtedness of the Region whatsoever, shall be signed by such on2 or more
officers of the Region and subject to such requircments as to counter-signature or
other conditions, as the Board of Trustees from time to tine specifically may
designarte.

Section 6.03. Execution of Instruments Gensrally. Unless otherwise specified by
the Trustees, all properly authorized deeds, rortgapes, contracts, and other
instruments requiring execution by the Region shall be executed as set forth in
Section 6.02.

Section 6.04. Permanent Staff. The Executive Council, subject to the approval of
the Trustees, shall be authorized to enploy a permanent staff, including an
Executive Director, to assist in the conducting of the Region business. Enploy-
ment contracts lasting longer than one year issued by the Executive Council need
approval of the Trustees.

Section 6.05. Membership in Organizations. The Trusteces shall have the right to
enter into membership agreement with other organizations or cooperative endeavors
as are deemed worthwhile and beneficial to the activities and purposes of the
Region. The official representative of the Region to any such organization shall
be the Chairperson of the Board of Trustees or a Trustee delegated by the Execu-
‘tive Council,




ARTICLE VI1 -~ General Provisions

Section 7.0l, Offices. The Region may have offices at such places within Upper
Michigan as the Trustees specify.

Section 7.02. Financial Statements. The Trustees shall employ a certified public
accountant (or firm thereof) to perform an annual audit of the financial
statements of the Region, and shall distribute such audited financial statements
together with the accountant's opinion thereon to the Trustees.

Section 7.03. Fiscal Year. Unless otherwise provided by the Trustees, the fiscal
year of the Region shall begin on the first day of October and end on the
thircieth day of September each year.

Section 7.04. Archives. The Region shall establish or cause to be established an
archival record of its proceedings at such places within lipper Michigan as the
Trustees specify.

ARTICLE VIII -~ Amcndment of Rviaws

Section 8.01. Amendments. These Bylaws may be altered, amended and repealed, and
new by-laws may be adopted, by resolution, by a nmajority of the Trustees in
attendance at any annual meeting but orly if notice of the proposed amendment or
tlie gencral nature thereof is given ar Jeast two weeks prior to that mecting.
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MICHIGAN ANNUAL REPORT — NONPROFIT CORPORATIONS
INSTRUCTIONS FOR FILING FORM C&S-2000

WHO MUST FILE
Esch domestic or foregn corporation suthorized to conduct affairs in Michigan under Act 162, PA. of 1982, is tequired to file
a report.
DUE DATE - ON OR BEFORE OCTOBER 1 FILING FEE - $10.00
One original copy of the report must be filed on or before October 1 of this year, with the $10.00 fiing fes. An extension
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INSTRUCTIONS FOR PREPARATION OF REPORT -~ PLEASE COMPLETE IN INK OR BY TYPEWRITER
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s more than one class of stock. attach a separate description of each class and the number of shares authorized.

Item 12 Provide a brief description of the purposes of the corporation

Item 13. Indicate the value of alt real and personal property and cash owned at the time of filing this report.

Item 14 Prowvide a brief statement of the nature and kind of business engaged by the corporation.

ltem 15. Insert a statement describing the distribution of funds, if any, made to any members or shareholders.

ltem 16. Insert a statement of the aggregate amount of any loans., advances. overdrafts or withdrawals and repayments made
to or by officers, directors, members, or shareholders of the corporation other than i the ordinary and usual course
of business of the corporation and on the ordinary and usual terms of payment and security at the time of hhng.

SIGNATURE

The report must be signed i nk by an auvthonized oficer or agent of the corporation as of the date of signing.
FAILURE TO FILE

Michigan corporation — Dissolution is automatic when a corporation fais to fite the report or pay the filing fee for a period of
2 years from the date on which the annual report was due

Foreign corporation — A Certificate of Authority 15 subject to revocation for failure to file a report or pay the filng fee within
one year from the date on which the annual report was due.

Sections 931, 932 and 935 provide specific penalties for knowingly making or filng a false or fraudulent report, certficate or
other statement required by the Act.

MAIL THE COMPLETED ANNUAL REPORT WITH REMITTANCE TO:

Michigan Department of Commerce
Corporation and Securities Bureau
Corporation Division

Post Office Box 30057

Lansing, Michigan 48909
Telephone (517) 373-0488
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ARTICLE VL.
The remas ond sddrarses of the vt boord of direcrons {or trustens) are or follows

NAMIS BESIDENCE OR BUSINESS ADDRESS

Vern M. Pinge = Univeraity Librarier, Wayce State Univeraity, Detrott, Mi. 408203
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—7 " .BRoblo Downes - Ualversity Library, University of Michigan, Ans Arbor, M, 48104

* _Richard E, Chapin = Librarics, Michigan State Untversity, East Lansing, Mi. 48824
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ABTICLE VIL ' T

The corporation s not orgunized for the pocuniaty profit of its trusteos, officers

or membera; nor may it lssuc stock nor declzre aor distribute dividonds n:ud oo plﬂ.

of Ita ocl income shall inure to the benelit of any trusteo, olficer or mc":b", acd aoy

palance of moncy or Assela romaining after the full paymeot of corpoeaticn a{:u‘mlcm
of all and oy kinds aball be devoted sololy to the purpossa of the corporatics.

ARTICLE VIIL, .

Memberahip Ln Lhe corporaotlon ahall be of such elossos and shall be governsd by
such rules of admlsslion, retention, suspensios and oxpulsios as the Dy-Lawse s hail
prescribe. Al members ahall be public and/or privota libraries who are recogotizad.
s cxemipt under Ul (€)E) of the Internal Revenus Coda,

ARTICLE IX,

1o the event of the liquldation or dissolution of tha corpora

of tta corporation shall be distributed o llguidation to nn;‘::g,g;:;' a:‘:'::b:'?\::?m
or privote individual, but the nct asscts of the corporalion remalnung alter ;;ayment and
z:tt=farrion of it proper licbilitics shall be dispoased of 1o & manner which shall be Juat
and conslstant with Lho stated purposos of tho corporation,

ARTICLE X, o

1 furthernnce, and not in limitation, of the powsrs conforred b L nd In the

By-Laws, the Board of Trustces is expressly vealed with the '“‘horylt;‘:(m::bc;:“ v

the corporation, to borrow moncy aod to purchase, soll, lonss or °1honv|.u Saposs of
any real estate of tho corporalio.

ARTICLE X1,

The Articles of Incorporalion and tho Dy-Lawe of the

elther of them moy be altered, Corporaiea or any section -
corporation may take such corporate nctioo,
pormitted or preacribed by atatuto o merge,
J1s asscte, and all righta heruin €0

nfcrred upoos Metaburs and granted subject Lo this
ruservalion,

repealed or added to, and the meinbers and truslece of the

l;lhn extent and n Lho maoner cow or heroaltar
quidnte Lhe nseets of the corporation or ssll
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V. Ankle Il should wore, In generol lrma, the specifiic purpose er sbjoct for whikh the eorporation ks
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2. Ankle V-=A LY thrae Incorperaion ore required. Arlde Vi—Ar least thrae dirsciers {or trustees)
ory required - The addiaues thev'd Include o sirgel number snd nome {or othar dusignalion), in
addition m the name of the city and sola .

3. The durotion ef the torporation should be sreted fn the Aniclas only ¥ the .duulhn b net parpetuel,

4. The Artictas murt be signed In Ink by soch Incorporater. The nomes of the Incorporatons s sl ovl ln
Anlcle V should torreipond with the signaturen
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< 7 FLES:  310.00 filing plus 310,00 franchise; tetel $20.00. Checks o money stders should be mads
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Corperotion and Seturition Bursuw
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WZ> WAYNE OAKLAND LIBRARY FEDERATION

33030 VAN BORN ROAD
Leo T. Dinnan WAYNE, MICHIGAN 48184 Douglas A. Whitsker
Director (313) 326-8910 Deputy Dirsctor

BIBLIOGRAPHIC AUTOMATION DEVELOPMENT AGREEMENT

April 18, 1980

L PREAMBLE

There shall be formed within WOLF a Bibliographic Automation Development
Fund and a Bibliographic Automation Management Council for purposes of
developing and establishing automated services for the benefit of all member
libraries and insuring progress consistent with the changing status of the
technology.

A separate fund outside the regular operating budget of WOLF will be established
for the above purpose from which monies will be expended only upon
recommendation of the Management Council described below. The fund will
consist of an $80,000 credit from LSCA I(1979) if approved by the State Board,
an equivalent or nearly equivalent amount made up by contributions from member
libraries, and revenues received from other sources.

A Management Council shall he established by contract under section 8 and 14
of 1977 P.A. 89. This Council shall be made up of one representative each from
WOLF and each member librarv which deposits in the fund described above. This
Council shall meet and organize itself to camy out the purpose stated above. [t
shall be responsible for determining expenditures from the fund and the conditions
of access to the services by other WOLF members, other cooperatives or non-
public libraries,

IL AGREEMENT

This agreement is made this day of A.D., 1980, by
and hetween the Wayne Oakland Library Federation Cooperative Board, hereinafter
referred to as WOLF, a body corporate and a juristic entity, and the several
signatory member libraries hereinafter referred to as Council Members.

WHEREAS, the WOLF and all its member libraries desire to avail themselves of
the benefits of bibliographic automation, and,

WHEREAS, there is a need for the development of a substantial level of expertness
to do so, and,

WHEREAS, the Council Members are willing to support the development of such
expertness and make the same available to the total membership of WOLF,

NOW, THEREFORE, it is mutually agreed as follows:
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April 18, 1980

IL AGREEMENT (continued)

1.

2.

5.

There is hereby created a Bibliographic Automation Management Council
composed of the WOLF Director or his designee and one representative
from each of the signators other than WOLF now or hereafter meeting
the terms of this agreement.

This Council is charged to develop and recommend policies, determine
sources of revenue, and recommend expenditures which in their judgment
will best serve the membership of WOLF through bibliographic automation,
ineluding, but not limited to, cireulation controls, cataloging, interlibrary
loan, and collection development.

Initial capitalization for bibliographic automation shall come from the 1979
LSCA Grant and from equal contributions from each member of the
Management Council. The amount to be contributed shall be $15,000, and
shall be paid in full on or before July 31, 1980.

Until July 31, 1980, the present member libraries of the Automated
Circulation Task Force shall comprise the intertm Management Council.
The interim council shall set the amount of contributions referred to in
paragraph 3, above.

The WOLF shall apply for a grant under the Librery Services and
Construction Act, Title I, which shall include a request for $80,000 to be
used through said fund in support of this agreement. In the event that
request shall e refused or the funds denied or unreasonbly restricted in
the judgment of the Couneil, this agreement shall become null and void.

Expenditures from said fund shall be made by WOLF only upon
recommendation of the Counecil.

The Council shall recommend to WOLF the terms, costs, and procedures
by which other WOLF members, other cooperatives, or non-public libraries
may have access to the automated bibliographic services, provided,
however, that the conditions of access by WOLF members shall not be
unreasonably restrictive.

The Council shall meet within thirty (30) days of the effective date of
this agreement to organize and adopt such bylaws for its own governance
es it may choose, except that the definition of a quorum shall require
the attendance of the WOLF Director or his designee.
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This agreement shall be effective one minute after midnithgt on the day of

, A.D., providing at least five WOLF member libraries shall
have become parties hereto. Failing that, this agreement shall become null and void
and contributions collected from member libraries under Section I, paragraph 3 of this
agreement shall be returned in full. Additional WOLF member libraries may become
party to this agreement and become Council Members by signing this agreement and
complying with the terms listed above. This agreement shall remain in effect
continuously from the above date until amended or abrogated by consent of all parties,
providing, however, that either the WOLF Board or the Bibliographic Automation
Management Council may terminte the agreement on September 30, of any year by
serving written notice of intent to do so no later than the preceding March 30. In
the event the WOLF Board terminates the agreement, all moneys and/or equities
remaining in or to the credit of the fund shall be returned to the member-contributors,
or, if the amount remaining in the fund is insufficient fully to reimburse all contributors,
then each contributor shall be reimbursed in part pro_rata, in the proportion that his
contribution bears to the total of all contributions deposited in the fund. In the event
the Council terminates the agreement, then any moneys and/or equities remaining in or
to the credit of the fund shall become and remain the sole property of the WOLF, to
be used in the discretion of the WOLF Board for any bibliographic purpose of WOLF.

IN WITNESS THEREOQF, the parties hereto have hereunto set their hands and seals the
day and vear written helow.

WAYNE OAKLAND LIBRARY FEDERATION

by on

hv on
LIBRARY

hy on

by on
LIBRARY

by on

by on
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1701-1720] or comparable state legislation [see
Ch. 400).

D. Drafting Guide for Joint Venture Agreements

§ 380.130 Preparation of Joint Venture Agreement

1. Identify each joint venturer:
a. Name and address.

b. If joint venturer is an organization rather than an
individual, specify the type of organization, e.g.,
“an Illinois corporation.”

¢. If desired, parties may also be identified by their
respective roles in joint venture, e.g., “Owner”
and “Contractor” {see § 380.201[FORM]).

2. State that the parties intend to form a joint venture
on the terms and conditions set forth in the joint
venture agreement.

3. Specify purpose of joint venture.

. a. Purpose should be described with particularity;
e.g., “to purchase, hold, and resell” the joint ven-
ture property [see §§ 380.200[FORM)] ¢ 1,
380.201[FORM] § 1}.

b. Property to be acquired by joint venture should
be identified by address and legal description.

¢. Purpose of joint venture should be limited to that
specified in the joint venture agreement.

4. State name of joint venture, if desired [see §
380.201[FORM] ¢ 2].

ILLINOIS NOTE: A partnership or corporation which is a

member of a joint venture has statutory suthorization to

conduct joint venture business in the joint venture name
[T Rev. Stat. Ch. 32 § 211.1).

5. State location of office of joint venture, if desired
[see § 380.201(FORM] 4 3).

6. Specify how and by whom title to joint venture
property will be held.

(Fub 4041
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a. Joint venturers to hold title as tenants in commoen
[see § 380.200[FORM] 4 3].

b. Title to be held by one joint venturer on behalf
of joint venture [see § 380.201[F ORM] § 4(a)].

c. ILLINOIS/INDIANA: Title to be held under a
land trust {see Ch. 354).

d. Other arrangement.

- If property will be purchased by the joint venture (as
opposed to property already held by one or more
joint venturers individually), provide details:

a. Known or anticipated conditions of purchase may
be specified.
b. Contract of sale, option, or other document may

be incorporated by reference into the joint ven-
ture agreement [see § 380.200[FORM] € 2].

. Specify each party’s contribution to the joint ven-
ture.

a. All contributions should be identified with partic-
ularity, especially where services or other non-
cash items are involved.

b. Time, place, and manner of making each contri-
bution should be clearly specified.

c. If all joint venturers will contribute only cash or
other identical contributions, a simple provision
specifying equal contributions may be used [see §
380.200 §§ 4 (initia) contributions), 5 (subsequent
contributions)].

d. If the contributions are to be unequal or of differ-
ent types of items or services, the contribution of
each party should be itemized in a separate pro-
vision [see § 380.201 4¢ 4, 5).

e. Noncash contributions may be given a specified
cash value [see § 380.201 q 4(a) (specified value of
real property)].

f. Provision should be made for the following items:

{Pub a04)
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9.

10.

(1) Cost and incidental expenses of acquiring
joint venture property.

(2) Any services to be rendered by any of the
joint venturers.

(3) Installment or mortgage payments due on
the joint venture property.

(4) Taxes and assessments against the joint ven-
ture property.

(5) Any other noncash items to be contributed
by any joint venturer.

g The joint venture agreement may specify the
remedies available to the joint venturers if a
member of the joint venture fails to make a con-
tribution as required under the agreement [see
§§ 380.200[FORM,] ¢ 6, 380.201[FORM] & 22).

If any additional outside financing (such as a con-
struction loan) will be necessary, include a provision
stating that the joint venture will attempt to obtain
such financing and specifying acceptable terms and
conditions, if desired [see § 380.201 [FORM] € 7].

Include provisions specifying responsibilities of the
parties for management and control of the joint ven-
ture, if any allocation or division of responsibilities is
desired.

NOTE: While the parties have considerable leeway with
respect to allocstion of authority and responsibility, there
are two potential problems in connection with severe restric-
tions upon s joint venturer's powers of management and
control. The first is that centralization of management is one
of the factors considered by the Internal Revenue Service in
determining whether an organization will be classified as a
parinership or an “association” for federal income tax pur-
poses [see Ch. 61, § 61.41[4]). The second is that such restric-
tions may result in the interest being classified /or purposes
of the securities laws as an “investment contract,” which is a
scheme involving an investment of money in & common en-
terprise with profits to come solely from the efforts of others
[Securities & Exch. Comm'n v. Howey Co. {1945) 328 U.S.
293, 298-299, 301, 90 L. Ed. 1244, 66 S. Ct. 1100).

a. Agreement should specify that all parties have

(Pub aDan
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equal rights of management and control, except
as otherwise provided [see §§ 380.200[FORM) €
7, 380.201{FORM] {4 16j.

One joint venturer may be delegated responsibil-
ity for management of the day-to-day activities of
the joint venture [see § 380.200{FORM] § 7),
such as:

(1) Making necessary disbursements to cover
any installment payments or taxes owed by
joint venture;

(2) Notifying the other joint venturers that their
individual contributions to such payments
are due;

(3) Incurring any incidental expenses necessary
to the joint venture in the ordinary course of
business;

(4) Keeping books and records of the joint ven-
ture, and overseeing preparation of its tax
return;

(5) Receiving and depositing in the joint ven-
ture account any amounts paid to the joint
venture, such as rental income or tax re-
funds; and

(6) Any other specific acts contemplated by the
joint venturers.

The responsibility for specific individual tasks
may be divided among the joint venturers [see §
380.201 [FORM) ¢§ 6-12].

NOTE: A division of responsibility is especially advanta-
geous where management of a particular joint venture activ-

ity, such as a construction project, requires special expertise
possessed by one of the joint venturers [see § 380.131).

Specific responsibilities that are sometimes dele-
gated to a particular party:

(1) Negotiations for acquisition of property;

(2) Procurement of necessary financing {see §
380.201[FORM)] ¢ 7};

(Pub 44
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(3) Construction-related matters [see § 380.13];
see also § 380.201[FORM] ¢€ 6-10);

(4) Procurement of insurance [see §
380.201[FORM] € 11]; see also § 380.131 € 6
(insurance on construction projects));

(5) Management of rental or income prop-
erty [see §§ 380.200[FORM] ¢ 11,
380.201[FORM] ¢ 12}; and

(6) Negotiations in connection with disposition
of property.
e. Any limitations on any delegated powers and re-
sponsibilities should be clearly specified, such as:

NOTE: Limitstions on the suthority of joint ventures to
bind the joint venture will not necessarily relieve the joint
venture from liability to third parties [see § 3580.03[2)).

(1} Power to revoke a delegation of authority
[see § 380.200[FORM)] € 7i.

(2) Limitations on dollar amounts of expendi-
tures that can be incurred without the con-
sent of the other joint venturers, or require-
ment of adherence to a budget [see §
380.200[FORM] € 7(c)).

(3) Prohibition against certain activities that oth-
erwise would be within the scope of
the authority delegated [see, e.g., §
380.200{FORM] § 7(c) (prohibition against
capital improvements in joint venture prop-

erty)).

(4) Requirement of ratification of specific acts
by other joint venturers.

f. Agreement should state whether or not any joint
venturer will be entitled to reimbursement for
expenses incurred on behalf of the joint venture
or to compensation for discharging any responsi-
bilities on the joint venture's behalf [see §§
380.200[FORM] ¢ 6, 380.201[FORM] § 15].

11. Specify how and for what purposes joint venture

Pub 404}
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property will be operated prior to sale [see §§
380.200[FORM] 4 11].
NOTE: Such a provision should be included even if the
joint venture plans to sell the property as soon as possible,
since there is ususlly no guarantee of an immediate sale and

an interim use under such circumstances might be finan-
cially desirable.

12. Provide for sale of the joint venture property [see §§
380.200[FORM) ¢ 9, 380.201[FORM] § 12].
NOTE: Any provisions pertaining to the sale of the joint

venture property should be flexible and should not bind the

joint venture to terms that may be undesirable or unobtain-
able.

a. Length of time property is desired to be held be-
fore sale.

b. Amount of profit desired.
Preferred terms, if any.

n

d. Consent requirements.

NOTE: The consent of all the joint venturers to the terms
of sale should be required.

13. Specify the manner in which profits and losses will
be divided among the joint venturers [see &§
380.200[FORM] € 10, 380.201{FORM] ¢¢ 13, 14).

NOTE: Profits and losses for tax purposes should be distin-
guished from cash distributions.

a. What profits will be divided.
(1) Proceeds from sale of joint venture property.
{2) Income from rental or operation of joint ven-
ture property.
(3) Other income.
b. When profits will be disbursed.
(1) Asreceived by joint venture.
(2) Upon termination of joint venture.

(3) At some intermediate date, such as quarterly
or annually,

c. How profits will be disbursed.

(Pub &4}
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d.

NOTE: The allocation to s joint venturer under the joint
venture agreement of income, gain, lots, deduction, or eredil
{or any item thereof) will not be upheld for federal income
tax purposes unless it has substantial economic effect inde-
pendent of income lax consequences [LR.C. § 704(b)].

(1) Specified expenses of joint venture or indi-
vidual joint venturers to be paid prior to dis-
bursement of funds.

(2) Amount or proportion of net profits to be
disbursed to each party.

(3) Order of disbursement (e.g., one party to be
entitled to the first $25,000).

How any losses will be shared, if manner of distri-
bution will differ from distribution of profits.

14. Specify when joint venture will commence and cir-
cumstances under which it will terminate [see §§
380.200[FORM] € 12, 380.201[FORM) ¢ 20].

8. Joint venture will normally commence upon exe-

b.

cution of agreement.

Circumstances upon which joint venture may be
made to terminate:

(1) Fulfillment of purpose.
(2) Impossibility of fulfillmen .
(3) Death of a party.

(4) Insolvency of a party [see § 380.201[FORM]
§ 21 (defining insolvency)].

(5) Unauthorized assignment of interest in joint
venture.

(6) Failure to perform duties required under
joint venture agreement.

The joint venture agreement may establish spe-
cific remedies available to the joint venturers in
the event that one breaches the joint venture
agreement [see, e.g., § 380.201[FORM)] q 22).

15. Include arbitration provision, if desired [see §
380.201[FORM] § 189].

Pub 204)
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16.

17.

18.

19.

20.

NOTE: Inclusion of an arbitration provision may be advan-
tageous because it provides an altemative to terminating the
Joint venture in the event that the parties are unable to
agree on s particular course of action.

Include provision for establishment of joint ven-

ture bank account [see §§ 380.200[FORM] § 14,

380.201{FORM] { 18).
NOTE: The joint venture agreement should specify who
may deposit and withdraw funds from the Jjoint venture ac-
count, and how many signatures are required. If one joint
venturer is given responsibility for the day-to-day msanage-
ment of the joint venture's affairy, that person should also be
given control over the joint venture account.

Include provision either prohibiting or establishing
terms and conditions for assignment of any joint ven-
turer’s interest in the joint venture [see §§
380.200[FORM] ¢ 13, 380.201{FORM] € 20(e)}.

Include provision establishing the joint venture's ac-
counting procedures [see §§ 380.200[FORM] § 15,
380.201[FORM] § 17).

a. Whether joint venture will be on a cash or ac-
crual basis.

b. Frequency of accountings and/or reports to be
rendered to joint venturers.

c. Joint venturers to have right to inspect books and
records.

d. Taxable year of joint venture.

NOTE: Ordinarily, the joint venture will have to adopt the
taxsble year of its principal joint venturer [see LR.C. §
706(b}1}] which will, if the principal joint venturer is an in-
dividual and not s corporation, in all probability be & calen-
dar year. A principal joint venturer is defined as a person or
entity having & 5 percent or more interest in the profits or
capital of the joint venture [see LR.C. § T06(b)(3)).

Include provision establishing method for giving any
required notices [see § 380.200[FORM] { 16).

Include provision making terms of joint venture
agreement binding on the joint venturers’ heirs and
assigns {see § 380.200[FORM] ¢ 17).

(Pub 404}
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21. Include provision stating that joint venture agree-
ment constitutes the complete and sole agreement
of the parties {see § 380.200[FORM] ¢ 18].

22. Include provision permitting amendment or modifi-
cation of the agreement by written agreement by all
or a specified percentage of the parties [see §
380.200[FORM] ¢ 19).

23. Any documents incorporated by reference into the
joint venture agreement, such as a contract of sale,
should be attached to the completed agreement.

§ 380.131 Additional Provisions for Joint Ventures
Involving Development and/or
Construction

NOTE: Joint ventures are often formed to carry out real
estate development and construction projects. Where the
joint venture involves a development or construction
project, the joint venture agreement should contain specific
provisions covering the rights and duties of the parties with
respect to the construction phase of the venture.

( 1. Include provision governing any necessary construc-
tion financing [see § 380.201[FORM] ¢ 7).

8. Which joint venturer has the responsibility for
procuring the necessary financing.

b. Terms and conditions on which financing is de-
sired or has been obtained [see Ch. 404).

NOTE: [f possible, the joint venture agreement should not
bind the joint venture to obtain financing only on specific
terms and conditions, since the desired terms and conditions
may not be obtainable. It is preferable either to provide that
financing will be obtained on the most favorable terms avail-
able, or to state the specific terms desired but permil devia-
tion from such terms, if necessary, by agreement of all or »
specified number of the joint venturers.

2. Include provision governing procurement of the
necessary architectural and engineering plans and
specifications [see § 380.201[FORM] § 6).

2. Which joint venturer has the responsibility for
obtaining such plans.
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